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The Commission is requested to investigate the issue of compensation of places of refuge and to come up with appropriate proposals by 2007, according to Article 26 of Directive 2002/59, and by February 2004, according to the Parliament Resolution on the Prestige of September 2003. More specifically, the Commission has been asked to examine the need and feasibility of measures at Community level aimed at facilitating the recovery of, or compensation for, costs and damage incurred for the accommodation of ships in distress (including appropriate requirements for insurance). The Commission has entrusted the European Maritime Safety Agency to carry out this exercise. 
ESPO welcomes the mandate given to EMSA to look into the question of compensation for places of refuge, because it is a necessary correlative to the accommodation of ships in distress. This subject bears complex legal issues and therefore deserves thorough examination.  

This paper assesses the application of the current international system of compensation to places of refuge cases and aims to establish whether or not there are shortcomings in the legal framework for port authorities. 

A.
Legal context 

1.
Compensation for places of refuge:  a fundamental question

Compensation for places of refuge is an essential aspect of the accommodation of ships in distress, which is justified on two grounds: 

· A port authority providing refuge to a ship in distress should have the right to recover the costs related to the accommodation of the vessel. 

These costs can be quite substantial. They may relate to preventive measures or to the salvage operation itself, such as provision of facilities for assistance (e.g. tugs). Costs may also cover operations following the rescue, such as allocation of berths, storage facilities or ship repair. 

If the ship sinks or capsizes in the port, then costs will also cover the removal of the wreck or its load which is floating around, as well as cleaning up of the pollution, which are both lengthy and costly operations. 

· Like any victim, the port should also be able to count on prompt compensation for the damage caused by the ship in distress. The damage incurred for the port, direct and indirect, can be tremendous. 

It can consist of loss or damage to property of the port, like for instance if the vessel crashes into a quay wall, with subsequent damage not only to the infrastructure but also to the superstructure (gantry cranes, or other equipment and facilities).  

It can also be damage to the environment, as well as economic damage caused by the disruption of operations. This damage is not easily quantifiable. Indeed, if the vessel blocks the channel leading to the port or a lock, it hampers or even impedes traffic and therefore the normal running of port operations. Not only the port authority and terminal operators will be affected but also all other services and industries in the port, which are dependent from its activity. The blockade can also have effects beyond the port area as various companies in the hinterland rely on the goods shipped through the port. 

The European Parliament, in its Resolution on the Prestige of September 2003, the Commission, in Directive 2002/59 establishing a Community reporting and information system, and the International Maritime Organisation, in its Guidelines on places of refuge of December 2003, recognize that compensation of places of refuge is a necessary correlative to the accommodation of ships in distress and that there is an urgent need to clarify the effectiveness and efficiency of existing compensation instruments for ports. 

2.
The application of the international regime to places of refuge: no straightforward answer

At the moment, there does not exist any international instrument dealing with compensation for places of refuge. 

The International Maritime Organisation adopted, last December, Guidelines on places of refuge for ships in need of assistance, but they merely deal with the operational safety aspects of the accommodation of ships in distress and do not contain any compensation provisions. 
There exist a certain number of international regulations covering liability and compensation for damage, in case of pollution at sea, which can also be applicable to port authorities accommodating ships in distress, but there is no specific regime for places of refuge. There is no definite picture whether prompt and full compensation for port authorities is available under current maritime law. 
The IMO Legal Committee has given a mandate to the Comité Maritime International, which gathers well-known international maritime lawyers, to clarify the existing legal framework. At the last meeting of the CMI, held in Vancouver early June, it was acknowledged that the international regime contained some gaps and most delegations supported the views that an instrument should be developed in order to address these deficiencies, notably:

· Compulsory insurance, direct action, financial compensation and security for States who grant access to a ship in distress;

· Availability of funds to meet gaps in the present liability regimes.

The CMI, however, did not reach conclusions on how to take this forward (through a new instrument, be it a Convention or Guidelines, or through amendments to existing Conventions). 

B.
ESPO assessment 

1.
General deficiencies of the international legal framework

Basically, there are six international conventions (and their subsequent amendments/protocols) which provide compensation possibilities in case a ship in distress would cause damage to a place of refuge:

· 1971 Convention relating to Civil Liability in the field of Maritime Carriage of Nuclear Material 

· 1976 Convention on the Limitation of Liability for Maritime Claims (LLMC)

· 1992 Civil Liability Convention (CLC)

· 1992 Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage (IOPC Fund)

· 1996 Convention on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea (HNS Convention)

· 2001 Convention on Civil Liability for Bunker Oil Pollution Damage (Bunker Convention).

Moreover, a Wreck Removal Convention (WRC) is being developed by the IMO Legal Committee, but it will take a while before it is endorsed and enforced. 
The main shortcoming resulting from the application of these conventions to port authorities is the fact that they are not meant to apply specifically to places of refuge’ cases and, therefore, that they do not acknowledge the specific role of port authorities in the accommodation of ships in distress: 

· There is no differentiation between the victims of pollution at sea (i.e. fishermen, tourism industry or individuals), despite the specific risk that port authorities face when providing refuge to a vessel in distress. 
Port authorities rank among the many creditors of the vessel. They have to share, with these various parties, the compensation amount which is available from the various international funds or from the ship’s insurance. They often stand last in the queue for compensation. Ports therefore do not have the guarantee that they will be fully compensated for their losses, expenses and damage, which is all the more unacceptable since, in accommodating a ship in distress, they engage expenses and are also more exposed to damage.

· If compensation is foreseen in case of pollution and damage, nothing is however provided for ports to recover the costs induced by the accommodation of a ship in distress. 
On the basis of the Salvage Convention, it is, in theory, possible for the port authority to obtain a "special compensation" to cover some of the direct assistance costs. However, this possibility has never been used in practice. In any case, recourse to the Salvage Convention entails shortcomings as the port authority could not recover all its expenses, especially those which relate to operations not directly related to salving the vessel (e.g. use of berths/storage facilities, removal of the wreck, cleaning up of the pollution etc.). 
One typical illustration of ports not being able to recover their costs is the problem of abandoned ships: it still too often happens that a vessel, after having found refuge in a port, is abandoned by its owners in the port, because the repair costs are higher than the pecuniary value of the vessel. Abandoned ships are a great source of concern for EU ports, because they impose a great financial burden on them (non-payment of port dues, of the expenses to maintain the ship in a safe condition at berth, of the costs resulting from the disruption of port operations etc.). The current international regime does not provide adequate solution to this problem. 

Moreover, the existing international regime entails a number of further general deficiencies:
· It does not provide adequate compensation for damage to the environment (focus is on traditional damage to goods, property and personal injury).

· There is no general international requirement for all ships or cargo to carry third party insurance. Insurance is compulsory for certain types of ships (such as oil tankers or vessels carrying dangerous goods), but there are still a great number of vessels which sail without being properly insured. Moreover, the insurance cover is often inferior to the actual risk posed by the vessel. 
· The shipowner has a global limitation right under the LLMC and has therefore the possibility to limit its liability at a specific (and relatively low) level.
· Despite the strict liability system for the shipowner, which is aimed, in principle, to allow a prompt release of the limitation funds, compensation is, in practice, awarded after extensive, lengthy and costly judicial procedures. The funds are deposited with the court which is hearing the legal actions deriving from the incident and are therefore trapped by the penal procedure to which they are subordinated, so that they can only be distributed after the sentence is pronounced. 
Moreover, the system of payment on account by the insurers of the ship, as provided by the Civil Liability Convention, does not, in practice, allow preventing delays, while this was the original goal. In the case of the Prestige, for instance, the risk of a possible double payment and the scale of the disaster have led the P&I Club to reject the possibility of payments on account and they have only constituted the obligatory liability fund before the court that is hearing the criminal case. 
· There can be significant differences between Member States in respect of the extent of compensation available in case of pollution other than oil pollution (e.g. Member States can decide to make reservations from the global limitation by excluding the application of certain paragraphs of the LLMC).

· Moreover, the fact that EU Member States are not all parties to the same Conventions/Protocols (this notably the case for the LLMC, Nuclear Conventions) results in the application of different regimes throughout the EU.  
· The insufficient number of ratifications by Member States delays the entry into force of the conventions. As an example, 8 years after its signature, the HNS Convention is still not enforced. 
· Finally, a number of potentially hazardous ships and cargoes are not subject to any strict liability regime. In case of damage resulting from these ships, there is neither a second layer of protection available through a compensation fund - Cf. next section, 2.e). 

2.
Shortcoming in specific cases 

This section looks at how the various compensation regimes can be applied to the following types of ships/cargo:

· oil tankers

· tankers carrying hazardous and noxious substances (including gas and chemical tankers)

· oil carried as fuel in any type of ships' bunkers
· ships carrying nuclear material
· other types of ships

a)
Oil tankers

If a port offers a place of refuge to an oil tanker, the CLC and IOPC apply. Through these conventions, there is a guarantee that a port, which has suffered damage through oil pollution, can have, at least, part of the pollution damage compensated. 

Liability limits have recently been increased substantially. However, the international system of cover, as provided by the CLC and Fund Conventions, showed its limitations in the case of dramatic events, such as the Erika or the Prestige: expenses resulting from the spills far exceeded the amount of money available under the Fund. According to a recent study on the environmental and social impact of this accident, published by the Galician Cultural Council
, the costs and damages stemming from the casualty could rise to over € 2 billion, which is still far beyond the amended IOPC limits. 

The possibility therefore continues to exist that part of the damage suffered by the port remains uncompensated. This is notably the case if the damage surpasses the liability limit or, in case of several creditors (the port has to share the total amount available and may be only entitled to a sum which is inferior to the damage it has suffered). 

Moreover, as explained in B.1, nothing is foreseen to ensure that the port will be able to recover costs resulting from the accommodation of the ship in distress. 

Finally, besides these gaps in the international regime, there are also certain uncertainties concerning the application of the CLC and IOPC to places of refuge situations (which result from the fact that these conventions were not designed to apply to such cases):

· If an oil tanker causes other damage than damage through oil pollution, CLC and IOPC do not apply. The answer to the question whether compensation for such damage is instead covered by LLMC is not clear.

· The application of “contributory negligence” to a port authority’s decision/action concerning a ship in distress is not defined clearly. That could lead to undesirable situations where the port would not benefit from compensation, because, despite its good efforts in trying to provide refuge to the vessel, its decision has however led to pollution (e.g. unsuccessful salvage operation or the place of refuge turns out to be unsuitable for the type of vessel rescued). 
b) Tankers carrying dangerous goods

At this moment, given the fact that the HNS Convention is not yet in force, there are no separate liability limitations for damage resulting from dangerous substances (other than oil as meant in CLC). The limitation rule of LLMC therefore applies to damage caused by hazardous and noxious substances (HNS) – the shortcomings of this regime are further detailed in e). 

When the HNS Convention will enter into force, liability limits related to damage caused by hazardous and noxious substances (such as gasses, chemicals etc.) will be raised substantially. The shipowner liability will be supplemented by a second tier, the HNS Fund, financed by cargo interests.  This would improve compensation possibilities for:

· damage through pollution from hazardous and noxious substances, other than oil as defined in CLC

· damage, other than through pollution, caused by a ship carrying hazardous and noxious substances, inclusive oil as defined in CLC.

However, even if HNS enters into force, the possibility continues to exist that part of the damage will not be compensated. This is the case if the damage suffered by the port surpasses the liability limit or, in case of several creditors, if the amount to which the port is entitled, is less than the damage suffered. And again, as explained in B.1, there are no provisions to guarantee that the port will be able to recover costs resulting from the accommodation of the ship in distress. 

c) Oil carried as fuel in any type of ships' bunkers
For the time being, the Bunkers Convention has not yet entered into force. When enforced, the Convention will enable compensation for damage caused by spills of oil, when carried as fuel in ships' bunkers. The Convention will also allow for direct action (i.e. a claim for compensation can be brought directly against an insurer). 

However, the Bunkers Convention entails certain shortcomings. First of all, only pollution damage will be covered. Moreover, this instrument is modeled on the 1969 CLC and therefore the same deficiencies as described in a) will result from its application.  

Furthermore, a main difficulty relates to the fact that this Convention was adopted only 3 years ago and that, given the usual slow process of ratification in IMO, it will take several years before it can enter into force. 

In the meantime, current maritime law applies to bunkers’ pollution: liability and limitation of liability is therefore either governed by LLMC or by CLC and IOPC, according to the type of ship (the shortcomings of these regimes are further detailed in a) and e):

· Damage through bunker oil from oil tankers as defined in CLC is thus covered by CLC and IOPC

· Damage through bunker oil from other ships is governed by LLMC.

d) Ships carrying nuclear material
If a port suffers damage because it has offered refuge to a ship carrying nuclear material which originates from a nuclear installation from a State which is party to the treaty of Brussels, the maximum amount of compensation, including compensation from the State, is € 2.268.901.080, 45. 

The amount which the port would receive effectively depends whether or not claims have been lodged by other victims. Given the probable tremendous damage impact caused by a nuclear incident, it is most likely that the port will not be fully compensated.

e) All other types of ships

The accommodation of the following types of vessels in a place of refuge may also give rise to great costs/damage for the port authority:

· Dry bulk ships (grain, coal, iron etc.)

· Container vessels

· RoRo vessels, car carriers

· Vessels specialized in specific trade

Etc.

The claims of the port can relate to:

· loss or damage of port property (damage to harbour works, docks, aid to navigation etc.)

· death or injury of port staff

· economic damage (e.g. resulting from the fact that the port cannot be (fully) exploited, e.g. because a ship blocks the access to the port  or an operational berth)

· environmental damage (the extent of the damage will vary depending on the type of vessel/cargo)

· costs regarding preventive measures

· costs regarding wreck and cargo removal

· costs related to cleaning up operations 

In case of incident for such vessels, the Convention on Limitation of Liability for Maritime Claims (LLMC) applies, even if it is not aimed to address places of refuge situations. The current system is however far from being satisfactory. There is indeed no guarantee that the port authority will be compensated for all damage resulting from the accommodation of the ship in distress: 

· The liability of the shipowner causing damage is limited to a certain maximum amount, in accordance with the LLMC (this right is almost unbreakable) - the amount paid from the limitation fund can be lower than the actual damage.

· If the situation occurs that no limitation applies, in that case the liability of the shipowner invoked by the port is unlimited. It is however all but certain that the full amount will be paid: the insurer of the debtor will only pay a certain maximum amount, while the shipowner is likely to be unable to pay for the rest of the claim. 

· The port will be only one of several creditors which will also apply to the fund. This creates a possibility that the part allocated to the port will be smaller than the actual damage. The claims for which the debtor has created a fund cannot be put on other assets of this debtor.

C. Conclusions and recommendations

In light of the many gaps and deficiencies of the international regime outlined in section B, it is difficult to conclude that full and prompt compensation is guaranteed for port authorities which accommodate ships in distress. 

The view is shared by a great number of maritime legal experts that the current legal framework is not complete for places of refuge. The CMI, on mandate of the IMO Legal Committee, is working on the possible development of a new international Convention on Places of Refuge, which would notably address the questions of compensation and liability of the (port) authorities. It will however take time before such an instrument is (if ever) finalized. 

However, given the priority focus which is given to the places of refuge question at EU level, the compensation issues cannot, and should not, be left aside. 

It would be preferable to reach agreement in the IMO, but in the meantime, interim solutions could be found in the EU, which would be compatible with the international compensation provisions:

· A European Fund could be set up and act as a “safety net”, i.e. intervene to cover any potential gaps of the international regime;

Or 

· If the Commission takes forward, in an amendment to article 20 of Directive 2002/59, the European Parliament’s recommendation to establish clear chain of command/decision making structures, obligation should also be made that the Independent Authorities, to be set up at national/regional level, cover costs and compensate damage incurred for the port, if such expenses cannot be recovered from the shipowner, its insurance or the relevant international funds. Such financial arrangements would be left to each Member State.
It is common sense to guarantee that, in return of giving up some of their sovereignty to these Independent Authorities, port authorities are not left with the financial burden of decisions which may contradict with their own assessment and conclusions and may go against their own interests. 

ESPO hopes that the European Maritime Safety Agency will take these comments into account in its report to the Commission and will formulate appropriate recommendations to address the above-mentioned concerns. 

Since 1993, ESPO represents the port authorities, port associations and port administrations of the seaports of the European Union. The mission of the organisation is to influence public policy in the EU to achieve a safe, secure, efficient and environmentally sustainable European port sector operating as a key element of a transport industry where free and undistorted market conditions prevail as far as practical.

For more information, contact Patrick Verhoeven, Secretary General, at:

Treurenberg 6 – B-1000 Brussel / Bruxelles

Tel.: + 32 2 736.34.63 – Fax: + 32 2 736.63.25 - E-mail: mail@espo.be – Web: www.espo.be 
References

· International Association of Ports and Harbors (IAPH)

Discussion Paper for the 38th Comité Maritime International Conference, Vancouver May 31 – June 4, 2004, Committee C: Places of Refuge

· Henrik Ringbom, Research Fellow, Scandinavian Institute of Maritime Law, Oslo

“You are welcome, but …. - Places of refuge and environmental liability and compensation, with particular reference to the EU”, Paper presented at the 38th Conference of the Comité Maritime International, June 2004, Vancouver 

· Prof Dr Eric Van Hooydonk, Advocate in Antwerp, Senior Lecturer at the University of Antwerp

The Obligation to Offer a Place of Refuge to a Ship in Distress - A plea for granting a salvage reward to ports and an international convention on ports of refuge

· Welmoed van der Velde, AIO bij de vakgroep Privaatrecht en Notarieel recht, Rijksuniversiteit Groningen

Onderzoek in opdracht van Havenbedrijf Rotterdam N.V. naar de schadecompensatiemogelijkheden per scheeps(lading-)type onder de IMO-Conventies, 2004










� Available on � HYPERLINK "http://www.consellodacultura.org/mediateca/pubs.pdf/prestige.pdf" ��http://www.consellodacultura.org/mediateca/pubs.pdf/prestige.pdf� 





Treurenberg 6  -  B-1000 Brussel/Bruxelles

Tel. : 32-2-736 34 63 - Fax: 32-2-736 63 25

E-mail : mail@espo.be - Web site : http://www.espo.be
PAGE  
10

[image: image1.jpg]